Progress was also made in developing draft articles on crimes against humanity; draft guidelines on protection of the atmosphere; draft conclusions on jus cogens; and draft principles on protection of the environment in relation to armed conflicts. The Commission commenced a debate on a proposed draft article on "limitations and exceptions" to the immunity of state officials from foreign criminal jurisdiction, but, due to insufficient time, the debate will continue in 2017. Furthermore, an additional proposed guideline on the provisional application of treaties was sent to the drafting committee. The Commission decided to add two new topics to its longterm work program: the settlement of international disputes to which international organizations are parties; and succession of states in respect of state responsibility.
I. PROTECTION OF PERSONS IN THE EVENT OF DISASTERS
In 2008, the Commission commenced work on the topic of the protection of persons in the event of disasters and thereafter was guided by eight reports submitted by the special rapporteur, Eduardo Valencia-Ospina (Colombia).
2 As a general matter, the topic seeks to set forth relevant principles and rules of international law applicable with respect to a disaster, defined as "a calamitous event or series of events resulting in widespread loss of life, great human suffering and distress, mass displacement, or large-scale material or environmental damage, thereby seriously disrupting the functioning of society." 3 suggest various important concerns, not all of which were addressed by the Commission at the second reading.
For example, draft Article 7 on the "duty to cooperate" provides that "States shall, as appropriate, cooperate among themselves, with the United Nations, with the components of the Red Cross and Red Crescent Movement, and with other assisting actors." 9 After the first reading, many states expressed concern as to whether such a "duty to cooperate" existed under international law. For example, Greece noted that the use of mandatory language in the form of "shall" was not supported by state practice, 10 a concern echoed by the Nordic states 11 and
Austria. 12 The Russian Federation maintained that the duty in the draft article was not a wellestablished principle of international law. 13 The United Kingdom viewed that recourse to "'rights' and 'duties' used in the draft articles" was at odds with the voluntary nature of the principle of cooperation. 14 Whether the Commission's commentary ultimately helps to persuade states to accept or acknowledge such a duty remains to be seen. The commentary to draft Article 7 relies in part on provisions concerning general interstate cooperation, such as those contained in the UN Charter 15 and in the General Assembly's 1970 Declaration on Friendly Relations, 16 but those instruments do not speak directly to disaster relief operations or to cooperation with nonstate actors. The commentary also relies on the General Assembly's 1991 resolution "Strengthening of the Coordination of Humanitarian Emergency Assistance of the United Nations," but that resolution uses "should" rather than "shall" when speaking of such cooperation. 17 Likewise, draft Article 9, paragraph 1, advances a duty to reduce the risk of disasters: "Each State shall reduce the risk of disasters by taking appropriate measures, including through legislation and regulations, to prevent, mitigate, and prepare for disasters." 18 (Oct. 24, 1970) . 17 Strengthening of the Coordination of Humanitarian Emergency Assistance of the United Nations, GA Res. 46/182, annex, para. 5 (Dec. 19, 1991) ("The magnitude and duration of many emergencies may be beyond the response capacity of many affected countries. International cooperation to address emergency situations and to strengthen the response capacity of affected countries is thus of great importance. Such cooperation should be provided in accordance with international law and national laws. Intergovernmental and non-governmental organizations working impartially and with strictly humanitarian motives should continue to make a significant contribution in supplementing national efforts."). 18 2016 Report, supra note 1, at 42. 19 UN GAOR, 68th Sess., 17th mtg. at 19, para. 113, UN Doc. A/C.6/68/SR.17 (Nov. 8, 2013 ).
States 21 all said that there is no general obligation under international law to take measures to prevent, mitigate, and prepare for disasters, while Austria even asserted that this issue exceeded the Commission's mandate for work on this topic. 22 Still other states, such as Australia 23 and South Africa, 24 expressed concerns as to whether states had the capacity or resources to take such measures, leading the Russian Federation to propose that a qualifier of "within their capacity" be added. 25 The Russian Federation also proposed that this draft article be framed instead as a recommendation, 26 but the Commission chose not to do so.
Draft Article 10, paragraph 1, provides that the "affected State has the duty to ensure the protection of persons and provision of disaster relief assistance in its territory, or in territory under its jurisdiction or control." 27 The Commission's commentary asserts that this "duty" is premised on "the core principle of sovereignty," meaning that the state's entitlement to sovereignty carries with it certain obligations to persons within its territory. 28 The commentary notes that the "Commission considered that the term 'duty' was more appropriate than the term 'responsibility,' which could be misunderstood given its use in other contexts." 29 In this regard, it should be noted that the Commission had previously decided that the "responsibility to protect" (R2P) concept did not apply in the context of disaster relief. 30 Yet, even so, not all states appear to agree that even such a "duty" exists; Russia maintained that, while a state has a general responsibility to take measures to ensure the protection of persons on its territory, it did not have a legal obligation to do so. read as allowing other states to act without the affected state's consent, 48 or at least to pass judgments upon the affected state. 49 For such reasons, some states suggested that the draft article in some fashion be expressed as a political or moral recommendation. 50 The text, however, remained unchanged on second reading. A further issue, unaddressed in this text, is whether disaster assistance can be provided in circumstances where the disaster has resulted in a collapse of the affected state's government, such that consent is not possible.
One important question not fully resolved by the text adopted at first reading concerned the relationship of these draft articles to other rules of international law, notably those that apply during an armed conflict. Treaties on the law of armed conflict contain numerous provisions that balance the rights and duties of a belligerent, in the specific situation of armed conflict, with respect to relief activities, including consignments of medical supplies, food and clothing, cooperation with national Red Cross and other societies, and treatment of relief personnel. 51 Draft Article 18 announces in paragraph 1 that the "present draft articles are without prejudice to other applicable rules of international law" and in paragraph 2 that they "do not apply to the extent that the response to a disaster is governed by the rules of international humanitarian law."
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II. COMPLETION OF THE FIRST READING FOR TWO TOPICS
Identification of Customary International Law
At the sixty-eighth session, the Commission debated the fourth report of the special rapporteur Michael Wood (United Kingdom) on the identification of customary international law. 53 This report proposed a few revisions to the set of sixteen draft conclusions on this topic previously adopted by the drafting committee. 54 Until this session, the work on this topic had remained in the drafting committee, without piecemeal adoption by the Commission of draft conclusions with commentary. As such, the Commission's principal work on this topic during this session was to consider and revise the commentary proposed by Wood to the entire set of draft conclusions, which was done first in a specially convened working group and then in the plenary. The Commission subsequently adopted, on first reading, the draft conclusions with commentary.
55
The opening paragraphs of the commentary state:
(1) The present draft conclusions concern the methodology for identifying rules of customary international law. They seek to offer practical guidance on how the existence (or non-existence) of rules of customary international law, and their content, are to be determined. This matter is not only of concern to specialists in public international law; others, including those involved with national courts, are increasingly called upon to apply or advise on customary international law. Whenever doing so, a structured and careful process of legal analysis and evaluation is required to ensure that a rule of customary international law is properly identified, thus promoting the credibility of the particular determination.
(2) Customary international law remains an important source of public international law. In the international legal system, such unwritten law, deriving from practice accepted as law, can be an effective means for subjects of international law to regulate their behaviour and it is indeed often invoked by States and others. Customary international law is, moreover, among the sources of international law listed in Article 38, paragraph 1, of the Statute of the International Court of Justice, which refers, in subparagraph (b), to "international custom, as evidence of a general practice accepted as law." This wording reflects the two constituent elements of customary international law: a general practice and its acceptance as law (also referred to as opinio juris).
The identification of customary international law is a matter on which there is a wealth of material, including case law and scholarly writings. The draft conclusions reflect the approach adopted by States, as well as by international courts and tribunals and within international organizations. Recognizing that the process for the identification of customary international law is not always susceptible to exact formulations, they aim to offer clear guidance without being overly prescriptive.
(4)
The 16 draft conclusions that follow are divided into seven parts. Part One deals with scope and purpose. Part Two sets out the basic approach to the identification of customary international law, the "two element" approach. Parts Three and Four provide 55 2016 Report, supra note 1, at 80-117.
further guidance on the two constituent elements of customary international law, which also serve as the criteria for its identification, "a general practice" and "acceptance as law" (opinio juris). Part Five addresses certain categories of materials that are frequently invoked in the identification of rules of customary international law. Parts Six and Seven deal with two exceptional cases: the persistent objector; and particular customary international law (being rules of customary international law that apply only among a limited number of States).
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Having completed the first reading on this topic, the Commission will now wait for comments from states and others, with a likely second reading in 2018. 57 Those comments may provide interesting insights into the views of states with respect to the following topics: the "twoelement" approach; the role of specially affected states; inaction as a form of state practice (and evidence of acceptance as law); the role of international organizations, as such, when identifying customary international law; the effects of treaties or resolutions of international organizations when identifying customary international law; the persistent-objector rule; and particular (regional or "special") customary international law. In the meantime, the Commission has "requested the Secretariat to prepare a memorandum on ways and means for making the evidence of customary international law more readily available, which would survey the present state of the evidence of customary international law and make suggestions for its improvement."
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Subsequent Agreements and Subsequent Practice in Relation to the Interpretation of Treaties
The topic of "subsequent agreements and subsequent practice in relation to the interpretation of treaties," originally considered by a study group of the Commission within the broader topic "Treaties over Time," is now being addressed through a special rapporteur, Georg Nolte (Germany). 59 Under his guidance, the Commission has developed thirteen draft conclusions on the use of subsequent agreements and subsequent practice as a means of treaty interpretation, based on the Vienna Convention on the Law of Treaties (VCLT). At the sixty-eighth session, the Commission first focused on the adoption of what was later numbered as draft Conclusion 13, based on a proposal in the fourth report of the special rapporteur.
61 This draft conclusion, "Pronouncements of Expert Treaty Bodies," states:
1.
For the purposes of these draft conclusions, an expert treaty body is a body consisting of experts serving in their personal capacity, which is established under a treaty and is not an organ of an international organization.
2.
The relevance of a pronouncement of an expert treaty body for the interpretation of a treaty is subject to the applicable rules of the treaty.
3.
A pronouncement of an expert treaty body may give rise to, or refer to, a subsequent agreement or subsequent practice by parties under article 31, paragraph 3, or other subsequent practice under article 32. Silence by a party shall not be presumed to constitute subsequent practice under article 31, paragraph 3 (b), accepting an interpretation of a treaty as expressed in a pronouncement of an expert treaty body.
4.
This draft conclusion is without prejudice to the contribution that a pronouncement of an expert treaty body may otherwise make to the interpretation of a treaty.
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Paragraph 3 is the core aspect of this draft conclusion. In its commentary to this paragraph, the Commission explains:
A pronouncement of an expert treaty body cannot as such constitute subsequent practice under article 31, paragraph 3 (b), since this provision requires a subsequent practice of the parties that establishes their agreement regarding the interpretation of the treaty. This has been confirmed, for example, by the reaction to a draft proposition of the Human Rights Committee according to which its own "general body of jurisprudence," or the acquiescence by States to that jurisprudence, would constitute subsequent practice under article 31, paragraph 3 (b). The proposition of the Human Rights Committee was:
"In relation to the general body of jurisprudence generated by the Committee, it may be considered that it constitutes 'subsequent practice in the application of the treaty which establishes the agreement of the parties regarding 61 2016 Report, supra note 1, at 119, para. 70 (citing International Law Commission, Fourth Report on Subsequent Agreements and Subsequent Practice in Relation to the Interpretation of Treaties, at 5-36, paras. 10-94, UN Doc. A/CN.4/694 (Mar. 7, 2016) (prepared by Special Rapporteur Georg Nolte)). The fourth report's original proposal for this draft conclusion was numbered draft Conclusion 12. The fourth report also proposed a draft Conclusion 13 on "decisions of domestic courts," which ultimately was not referred to the drafting committee. 62 Id. at 123 (draft Article 13).
its interpretation' within the sense of article 31(3)(b) of the Vienna Convention on the Law of Treaties, or, alternatively, the acquiescence of States parties in those determinations constitutes such practice." (10) When this proposition was criticized by some States, the Committee did not pursue its proposal and adopted its general comment No. 33 without a reference to article 31, paragraph 3 (b). This confirms that pronouncements of expert treaty bodies cannot as such constitute subsequent practice under article 31, paragraph 3 (b).
(11) Pronouncements of expert treaty bodies may, however, give rise to, or refer to, a subsequent agreement or a subsequent practice by the parties which establish their agreement regarding the interpretation of the treaty under article 31, paragraph 3 (a) or (b). This possibility has been recognized by States, by the Commission and also by the International Law Association and by a significant number of authors. There is indeed no reason why a subsequent agreement between the parties or subsequent practice that establishes the agreement of the parties themselves regarding the interpretation of a treaty could not arise from, or be referred to by, a pronouncement of an expert treaty body.
(12) Whereas a pronouncement of an expert treaty body can, in principle, give rise to a subsequent agreement or a subsequent practice by the parties themselves under article 31, paragraph 3 (a) and (b), this result is not easily achieved in practice. Most treaties that establish expert treaty bodies at the universal level have many parties. It will often be difficult to establish that all parties have accepted, explicitly or implicitly, that a particular pronouncement of an expert treaty body expresses a particular interpretation of the treaty.
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The commentary then proceeds to provide some examples illustrating this phenomenon and emphasizes why acceptance of a treaty interpretation should not be presumed from the silence by states parties after a pronouncement by an expert treaty body. 64 Paragraph 4 of draft Conclusion 13 indicates that the draft conclusion is "without prejudice to the contribution that a pronouncement of an expert treaty body may otherwise make to the interpretation of a treaty." 65 The commentary explains that some members considered the pronouncements of expert treaty bodies as a form of practice that may contribute to the interpretation of a treaty, while others considered any such pronouncements were not "a form of practice" in the sense of the present topic.
66
Having completed work on draft Conclusion 13, the Commission then revisited all the draft conclusions and commentary so as to adopt them on first reading. 67 The Commission now awaits comments from states and others, with a likely second reading in 2018.
III. OTHER TOPICS ADDRESSED DURING THE SIXTY-EIGHTH SESSION
Crimes Against Humanity
The Commission commenced work on the topic of crimes against humanity in 2014, appointing Sean D. Murphy (United States; the present author) as special rapporteur. 68 The syllabus for the topic provides that the objective is "to draft articles for what would become a Convention on the Prevention and Punishment of Crimes against Humanity." 69 At the sixtyseventh session, the Commission approved four draft articles with commentary. 70 At the sixtyeighth session, the Commission debated the special rapporteur's second report 71 and then referred six further draft articles-draft Articles 5, 6, 7, 8, 9, and 10-to the drafting committee. Ultimately, the Commission approved these six draft articles with commentaries.
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Draft Article 5 sets forth various measures that each state must take under its criminal law to ensure that crimes against humanity, as such, constitute offenses, including instances when a natural person commits, attempts to commit, assists in, or contributes to a crime against humanity. 73 The draft article also obligates states to ensure that command or superior responsibility exists with respect to crimes against humanity, 74 Following the same approach as many treaties addressing crimes, draft Article 6 provides that each state must establish, in certain cases, jurisdiction over the offenses referred to in draft Article 5. 78 Those cases include situations when the crime occurs in territory under that state's jurisdiction, when it has been committed by one of its nationals, or when the offender is present in territory under the state's jurisdiction.
Draft Article 7 focuses on steps to be taken by a state when such crimes may have occurred in its territory. It reads: "Each State shall ensure that its competent authorities proceed to a prompt and impartial investigation whenever there is reasonable ground to believe that acts constituting crimes against humanity have been or are being committed in any territory under its jurisdiction." 79 As the commentary to this draft article explains, 80 a comparable obligation features in some treaties addressing crimes, such as in Article 12 of the Convention Against Torture.
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Draft Article 8 provides for certain preliminary measures to be taken by the state in the territory under whose jurisdiction an alleged offender is present. 82 First, it calls upon the state to "take the person into custody or take other legal measures to ensure his or her presence," in accordance with that state's law, but "only for such time as is necessary to enable any criminal, extradition, or surrender proceedings to be instituted." 83 Second, it requires the state immediately to "make a preliminary inquiry into the facts." 84 Third, it provides that the state shall also immediately notify the states able to exercise jurisdiction pursuant to draft Article 6 of the measures that it has taken and indicate whether the state itself intends to exercise jurisdiction. Doing so allows those other states to consider whether they wish to exercise jurisdiction, in which case they might seek extradition of the alleged offender.
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Draft Article 9, entitled "Aut dedere aut judicare," provides: 77 Id. at 248 (draft Article 5 (7)). This provision is modeled on Article 3(4) of the Optional This language envisages the possibility of a state satisfying its aut dedere aut judicare obligation by surrendering the alleged offender to an international criminal tribunal, such as the International Criminal Court. In some instances, the state may be obligated to so surrender the alleged offender, depending on the state's legal relationship with the international criminal tribunal; to the extent that the state has no legal obligation with respect to such a tribunal, the state remains obligated to submit the case to its competent authorities, unless it extradites the person to another state.
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Draft Article 10 addresses the rights of the alleged offender. 88 Paragraph 1 asserts that such persons "shall be guaranteed at all stages of the proceedings fair treatment, including a fair trial, and full protection of his or her rights under applicable national and international law, including human rights law." Paragraph 2 provides that when the person is in prison, custody, or detention by a state that is not of his or her nationality, the person is entitled to communicate without delay with a representative of his or her state, to be visited by such a representative, and to be informed without delay of his or her rights in this regard.
In his second report, the special rapporteur indicated that a third report on this topic could address issues such as (1) rights and obligations applicable to the extradition of the alleged offender; (2) rights and obligations applicable to mutual legal assistance in connection with criminal proceedings; (3) the obligation of nonrefoulement in certain circumstances; (4) dispute settlement and monitoring mechanisms; and (5) conflict avoidance with treaties such as the Rome Statute of the International Criminal Court. 89 
Protection of the Atmosphere
The Commission considered the third report on the protection of the atmosphere by the special rapporteur, Shinya Murase (Japan). 90 Based on that report, the Commission adopted a Draft Guideline 7 relates: "Activities aimed at intentional large-scale modification of the atmosphere should be conducted with prudence and caution, subject to any applicable rules of international law."
97 By its terms, this guideline addresses both activities designed to use the atmosphere for beneficial purposes, such as weather modification to improve crops, and activities designed to improve the atmosphere itself, such as through removing carbon from the atmosphere and sequestering it in the soil or marine environment. 98 The latter type of activity, sometimes referred to as "geo-engineering," involves new techniques that many regard as potentially harmful to the environment of the lithosphere. 99 Given that the draft guidelines might be viewed as authorizing such activities, the commentary to this draft guideline notes:
91 2016 Report, supra note 1, at 282, para. 93. 92 Id. at 286 (draft Guideline 3). 93 Id. 94 Id. at 288-89 (draft Guideline 4). 95 Id. at 291 (draft Guideline 5). 96 Id. at 292 (draft Guideline 6). 97 Id. at 293 (draft Guideline 7). 98 Id. at 294. 99 Id. For example, in 2010, states parties to the Convention on Biological Diversity, meeting in Nagoya, Japan, decided that no climate-related geo-engineering activities that may affect biodiversity take place, until there is an adequate scientific basis on which to justify such activities and appropriate consideration of the associated risks for the environment and biodiversity and associated social, economic and cultural impacts, with the exception of small scale scientific research studies that would be conducted in a controlled setting in accordance with Article 3 of the Convention, and only if they are justified by the need to gather specific scientific data and are subject to a thorough prior assessment of the potential impacts on the environment.
(12) A number of members remained unpersuaded that there was a need for a draft guideline on this matter, which essentially remains controversial, and the discussion on it was evolving, and is based on scant practice. Other members were of the view that the draft guideline could be enhanced during second reading.
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Jus Cogens
During the sixty-seventh session, the Commission moved the topic of jus cogens onto the current program of work and appointed Dire D. Tladi (South Africa) as special rapporteur. 101 In a first report submitted for the sixty-eighth session, 102 the special rapporteur proposed three draft conclusions, two of which were referred to the drafting committee.
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As provisionally adopted within the drafting committee, draft Conclusion 1 states: "The present draft conclusions concern the identification and legal effects of peremptory norms of general international law (jus cogens)." 104 The special rapporteur also proposed two paragraphs for the other draft conclusion (originally designated as draft Conclusion 3) that were sent to the drafting committee. So far, the drafting committee has provisionally adopted just the first paragraph of that draft conclusion (now designated as draft Conclusion 2), which provides:
A peremptory norm of general international law (jus cogens) is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character. 105 This language tracks the language of the second sentence of VCLT Article 53. 106 The second paragraph of this draft conclusion proposed by the special rapporteur, which has not yet been adopted by the drafting committee, reads: "Norms of jus cogens protect the fundamental values of the international community, are hierarchically superior to other norms of international law and are universally applicable." 107 That language, which does not appear in the VCLT, elicited conflicting views within the Commission and the drafting committee. 108 According to the report of its chair, the drafting committee next year will consider "moving paragraph 2, or a further version thereof, into a separate draft conclusion or conclusions."
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The special rapporteur has indicated that a second report in 2017 could be dedicated to the rules for identifying of norms of jus cogens, including the question of the sources of jus cogens, "that is, whether jus cogens emanate from treaty law, customary international law, general principles of law or other sources."
110 Further, the second report "will also consider the relationship between jus cogens and non-derogation clauses in human rights treaties." 111 A third report in 2018 might consider the consequences of jus cogens, while a fourth report in 2019 could address miscellaneous issues.
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Protection of the Environment in Relation to Armed Conflicts
The Commission considered the third report on the protection of the environment in relation to armed conflicts by the special rapporteur, Marie G. Jacobsson (Sweden). 113 While her first report focused on rules of international law that operate in relation to the environment even in the absence of armed conflict and her second report focused on rules of international law that apply once armed conflict breaks out, the third report addressed a mixture of rules, including those applicable after the armed conflict ends.
The draft principles on this topic adopted to date are at differing levels of completion, and the Commission will need to decide in 2017 how best to proceed given that the special rapporteur is not seeking reelection to the Commission. Possibilities include appointing a new special rapporteur or establishing a working group, as was done in 2012 on the topic of aut dedere aut judicare.
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To date, the Commission has adopted introductory commentary and eight draft principles with commentary on the following issues: scope (draft Principle 1); purpose (draft Principle 2); designation of protected zones (draft Principle 5); general protection of the natural environment 107 2016 Report, supra note 1, at 299, para. 110 n.1296. 108 during armed conflict (draft Principle 9); application of the law of armed conflict to the natural environment (draft Principle 10); environmental considerations when applying the principle of proportionality and the rules on military necessity (draft Principle 11); prohibition on reprisals (draft Principle 12); and protected zones (draft Principle 13). 115 Further, the drafting committee has provisionally adopted nine additional draft principles on measures to enhance the protection of the environment (draft Principle 4); protection of the environment of indigenous peoples (draft Principle 6); agreements concerning the presence of military forces in relation to armed conflict (draft Principle 7); peace operations (draft Principle 8); peace processes (draft Principle 14); post-armed conflict environmental assessments and remedial measures (draft Principle 15); remnants of war (draft Principle 16); remnants of war at sea (draft Principle 17); and sharing and granting access to information (draft Principle 18). These draft principles and their commentary have not yet been adopted by the Commission.
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Immunity of State Officials from Foreign Criminal Jurisdiction
The Commission had before it, towards the end of the sixty-eighth session, the fifth report on "immunity of State officials from foreign criminal jurisdiction" by its second special rapporteur for this topic, Concepción Escobar Hernández (Spain (c) Crimes that cause harm to persons, including death and serious injury, or to property, when such crimes are committed in the territory of the forum State and the State official is present in said territory at the time that such crimes are committed.
2. Paragraph 1 shall not apply to persons who enjoy immunity ratione personae during their term of office.
3. Paragraphs 1 and 2 are without prejudice to:
(a) Any provision of a treaty that is binding on the forum State and the State of the official, under which immunity would not be applicable;
(b) The obligation to cooperate with an international tribunal which, in each case, requires compliance by the forum State.
119
At the point when the Commission was scheduled to debate the fifth report, including this draft article, the report was available to the Commission only in two of the six official languages of the United Nations (Spanish and English). 120 Nevertheless, and on an exceptional basis, the debate was commenced with an introduction of the report by the special rapporteur 121 in which she explained that although the practice was varied, it revealed a clear trend towards considering the commission of international crimes as a bar to the application of the immunity ratione materiae of State officials from foreign criminal jurisdiction. This was on the basis that: (a) such crimes were not considered official acts, or were an exception to immunity, owing to the serious nature of the crime; or (b) they undermined the values and principles recognized by the international community as a whole.
122
The special rapporteur's introduction was followed by interventions of those members who wished to speak during the sixty-eighth session, but the debate was not completed and will continue in the sixty-ninth session, at which time the report will be available in the six official languages of the United Nations.
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The initial debate at the sixty-eighth session suggests that a divide may exist among the members of the Commission as to whether the draft article reflects lex lata or even lex ferenda. 124 In the debate,
[s]ome members were critical of the report for not faithfully following the analytical process of identification of customary international law referred to therein. Moreover, the conclusions that were sometimes reached were often irreconcilable with certain other assertions made in the report. In particular, concerns were expressed regarding the treatment of the case law, which was of varied origin, the choice of which appeared selective, the reliance in some cases on separate and dissenting opinions, as well as reliance on [a] limited sample of national legislation, some of which it was suggested was of limited relevance in the consideration of the topic. It was further noted that a trend towards an exception in domestic courts, even if it existed, was not a general practice for purposes of constituting a rule of customary international law.
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Part of the difficulty in reaching consensus also may derive from the methodology employed when analyzing state practice in this area. In that regard, several issues arise with respect to the methodology used in the fifth report, many of which were touched upon in the initial part of the Commission's debate. First, the report in several places refers to a "clear and growing trend" towards exceptions to immunity, 126 but it neither provides any empirical assessment as to the existence of a "trend" nor indicates a time period (such as over the past ten years) for such a trend. Indeed, the evidence marshaled in the report does not signal any particular arc in the development of 132 These various fragments of information do not appear to establish either a "clear" or "growing" trend in the law. Moreover, some evidence seems to suggest either the lack of a trend, for example in recent cases at the International Court of Justice 133 and before the European Court of Human Rights, 134 or perhaps a countertrend in the sense of narrowing the scope of national laws. 135 Arguably, the repeated emphasis on a "trend" in the fifth report is an implicit acknowledgment by the special rapporteur that settled law on this issue may not support the proposed limitations and exceptions and therefore that whatever the Commission says on this matter would fall within the realm of progressive development of the law.
Second, the report seems to downplay the lack of consensus among states as to the existence of limitations and exceptions as a matter of either lex lata or lex ferenda. The report acknowledges at paragraph 20(a) that "there is no clear consensus among States as to which questions concerning exceptions would be included in each of the two categories [lex lata or lex ferenda]." 136 Yet the report then does not take account of that significant observation when considering whether state practice and opinio juris support the existence, under present law, of a rule on exceptions to immunity. 137 Third, the report discusses 138 but ultimately abandons any effort to distinguish among certain very different situations:
• situations where there is what the special rapporteur calls a "limitation" on immunity (that is, the act at issue is not an "official" act and therefore the question of immunity ratione materiae simply does not arise);
• situations where there is an "exception" to immunity (for example, the act at issue is official, but is so heinous that immunity is denied); and
• situations where immunity is being denied based on some other theory (for example, to help ensure compensation for victims).
Instead, all these situations are grouped together, making it difficult to know the ground on which the components of draft Article 7 are based. For example, the best justification for the absence of immunity for the crime of corruption may be that a corrupt act, by its nature, is for private gain and hence not an official act, and therefore the issue of immunity does not arise. If so, grouping a corrupt act with other kinds of acts may create confusion, rather than clarity.
Fourth, the report finds great relevance in precedents arising in the area of immunity of states from civil jurisdiction whenever they support the proposed draft Article 7 139 but seems to downplay such precedents when they are not helpful. 140 For example, the report cites to certain civil cases under national law that purportedly establish exceptions to immunity so as to support a proposition that such exceptions also exist with respect to that state's criminal law. 141 But when it comes to considering international case law, such as cases before the European Court of Human Rights, where exceptions to immunity are rejected in the context of civil cases, those precedents are deemed by the report to be of no great significance because they concern civil and not criminal matters.
142
Fifth, and likewise, the report leans on treaty practice when it supports proposed draft Article 7 but sets it aside when such treaty practice is not supportive. 143 For example, the report concludes that the "territorial tort" exception that exists in treaties addressing immunity of states from civil jurisdiction supports an analogous exception in the context of criminal jurisdiction; relevant in support of an analogous exception to immunity from criminal jurisdiction, then they presumably should be equally relevant with respect to the absence of any exception in those treaties relating to genocide, crimes against humanity, war crimes, torture, enforced disappearance, or corruption. In other words, if states in those treaties (and in their national laws on immunity of states) did not include exceptions to state immunity for an allegation of genocide, crimes against humanity, war crimes, and so on, then that, too, would appear directly pertinent to whether any such exception exists with respect to criminal jurisdiction. Indeed, given that the UN Convention on Jurisdictional Immunities of States and Their Property was adopted in 2004 without any such exceptions of this kind, this fact does not fit within the asserted narrative of a "trend" towards limitations and exceptions.
Perhaps more importantly, widely adhered-to treaties expressly addressing immunity for certain categories of state officials in the context of allegations of criminal conduct also contain no such exceptions. As the report acknowledges, treaties directly governing immunity of state officials, such as diplomats and consular officials, "do not contain provisions contemplating any form of exception or limitation to immunity as regards criminal jurisdiction."
146 Thus, in the Vienna Conventions relating to diplomats and consular officials, 147 which have been adhered to by 190 and 179 states respectively, there is no exception to immunity relating to genocide, crimes against humanity, war crimes, and so on. Yet the report does not consider the significance of the lack of such exceptions in treaties that states, by all accounts, continue to regard as entirely acceptable. Rather, the report downgrades these treaties as "mainly describ[ing] a model of immunity ratione personae" though, as the report itself ultimately concedes, they also concern immunity ratione materiae. 148 Indeed, for acts performed by such a person in the exercise of his or her diplomatic or consular functions, immunity continues to subsist even after those functions have come to an end.
Likewise, treaties that specifically address the crime of genocide, war crimes, enforced disappearance, and apartheid do not, at least expressly, deny immunity to state officials. The report asserts that Article IV of the Genocide Convention "indirectly postulates the irrelevance of official status," 149 but many view that language as speaking only to the criminal responsibility of the individual and not to his or her immunity from foreign criminal jurisdiction. 150 In any event, the report could have noted that Article VI of the Genocide Convention limits the obligation to prosecute alleged offenders to the state in whose territory the genocide allegedly occurred or by an international criminal tribunal, which means that if immunity is impliedly being denied, it is only in that narrower context. Likewise, conventions on corruption contain no provisions expressly denying immunity to foreign government officials, though they do contain provisions relating to the immunity of government officials within their own state. 151 If there was, in fact, a "trend" to deny immunity to state officials in foreign jurisdictions for enforced disappearance, for example, it might have been expected that the drafters of the relatively recent International Convention for the Protection of All Persons from Enforced Disappearance 152 -adopted in 2006-would have included a provision to that effect. Yet they did not do so.
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Implicit waiver of the immunity of a state official in such treaties is far from certain, 154 but perhaps it can be found when the crime is so defined that it may only be committed by state officials-such as in the Convention Against Torture-and every state party has an obligation to 149 Id. at 21, para. 33 (citing Convention on the Prevention and Punishment of the Crime of Genocide, Art. 4, Dec. 9, 1948, 78 UNTS 277 ("Persons committing genocide or any of the other acts enumerated in article III shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals.")). 150 The same is true of the report's discussion of the Commission's 1996 Draft Code of Crimes, which indicated the irrelevance of official position with respect to "criminal responsibility" and mitigation of "punishment," not withholding of immunity. See id. at 56, para. exercise jurisdiction over any alleged offender who turns up in its territory. 155 In such circumstances, the idea of an implied waiver may be at its strongest. Even so, it would be purely a treaty-based exception to immunity, essentially predicated on a waiver when the official's state joins the treaty, and would only operate when the offender is present in the forum state. Further, the International Court of Justice's admonition in the ELSI case may be pertinent; the Court stated that it was "unable to accept that an important principle of customary international law should be held to have been tacitly dispensed with, in absence of any words [in the treaty] making clear an intention to do so." 156 Further, if such widely adhered-to treaties in some fashion support the exceptions indicated in draft Article 7, why are other exceptions also not suggested by similar treaties that have attracted widespread adherence, such as treaties on sexual slavery, child prostitution or pornography, trafficking in narcotics, attacks on diplomats, taking of hostages, terrorist bombings, or cybercrime?
Sixth, some concern relates to the use of national legislation to support the proposed exceptions in draft Article 7. 157 As the report notes, "[N]ational laws regulating jurisdictional immunity are very few in number," 158 which presents a problem for identifying settled law relating to any exceptions. Further, most of these national laws relate to immunity of states, not immunity of officials from criminal jurisdiction. Even so, as was the case with treaties on state immunity, the report indicates that these national laws on state immunity provide for a "territorial tort" exception, which purportedly in turn supports an analogous exception to immunity in the context of criminal jurisdiction.. Yet, as was the case with treaties, it should be acknowledged that these national laws on state immunity contain no exceptions for genocide, crimes against humanity, war crimes, and so on. As previously noted, if these laws on state immunity are relevant to the exceptions for immunity from criminal jurisdiction, then they would also appear relevant to the exceptions that they do not contain.
Likewise, while the report appropriates the "territorial tort" exception in these national laws on state immunity in support of an analogous exception to immunity from criminal jurisdiction, the report does not address an important aspect of why the former exception developed. The origins of the "territorial tort" exception to immunity from civil jurisdiction, to a large extent, lie in the idea that it is reasonable for a foreign state to be civilly liable for insurable risks. For example, if a state plans to equip its foreign embassy with a fleet of vehicles and drivers, then it should take out an automobile insurance policy, so as to address any injuries caused in the host state from the negligence of its drivers. But that explanation for the "territorial tort" exception does not easily translate into an exception to immunity for criminal behavior of officials.
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Moreover, while the report seizes upon the "territorial tort" exception in national laws on state immunity, it does not squarely confront that these national laws typically maintain immunity of the state for public acts (jure imperii). 160 The report acknowledges that these laws have exceptions for state acts that are essentially commercial or private (jure gestionis) 161 but does not acknowledge the other side of the coin, which is the preservation of immunity for acts jure imperii. If the existence of a "territorial tort" exception in such laws is relevant to immunity of state officials from foreign criminal jurisdiction, then the retention of immunity for public acts, such as military activities in armed conflict, 162 would seem equally relevant, a point that was addressed in the Jurisdictional Immunities of the State case.
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The report also notes several recent national laws implementing the Rome Statute that are important when considering whether State practice supports the exceptions to immunity found in draft Article 7. Yet, as the fifth report notes, many of those laws are only applicable to the surrender of persons to the International Criminal Court and are not broader in nature. 164 Indeed, the report lists just five states with broader implementing statutes. 165 Seventh, the report seems to avoid the implications of fairly consistent case law at the international level that rejects exceptions to immunity for foreign state officials. 166 With respect to the International Court of Justice, the Arrest Warrant judgment rejected such exceptions, albeit in the context of immunity of a sitting foreign minister. 167 The Jurisdictional Immunities of the State judgment also rejected such exceptions, albeit in the context of state immunity. 168 The reasoning of those decisions would seem to cut against the idea of exceptions to immunity for state officials based on specific crimes, especially given the Court's emphasis on the procedural nature of immunity, in comparison with the substantive crime alleged (even when the crime 159 Ultimately, this analogous exception to immunity from criminal jurisdiction is extremely broad in exposing state officials to local criminal jurisdiction. The exception apparently covers not just a foreign state official who allegedly engages in espionage, hacks into a database over the Internet, sexually assaults a maid in a hotel, or mistreats a nanny, but also a foreign state official who is alleged to have defamed another person, failed to pay parking tickets, written graffiti on a wall, and so on. In other words, it basically exposes the official to the possibility of a criminal prosecution at any time that he or she travels to a foreign state, for any possible allegation of criminal activity under that state's national law. 160 entails serious violations of human rights). 169 Indeed, the Court observed in the Jurisdictional
Immunities of the State case that "customary international law does not treat a State's entitlement to immunity as dependent upon the gravity of the act of which it is accused or the peremptory nature of the rule which it is alleged to have violated." 170 In the same case, the Court observed that a logical problem arises with predicating a denial of immunity upon the gravity of the act alleged, since, at the time the immunity is denied, no such act has yet been proven. 171 Such observations appear to be influencing civil actions against state officials at the national level. 172 The Court in the Jurisdictional Immunities of the State case did not address immunity of state officials, 173 but the Court is often cautious in confining itself to the facts and law before it.
The issue for the Commission concerns the implications of the Court's judgment, which seem to run contrary to the proposed draft Article 7. Likewise, the European Court of Human Rights has systematically rejected such exceptions, albeit in the context of civil actions brought on the basis of a right of access to a court. These decisions were not unanimous, 174 and they did not concern criminal prosecutions, but they, too, seem to run contrary to the proposed draft Article 7.
The report relies in part on the Blaškić case, 175 which was decided in 1997, relatively early in the jurisprudence of the International Criminal Tribunal for the Former Yugoslavia (ICTY), and which addressed the ability of the ICTY to subpoena state officials, not the ability of a state to exercise jurisdiction over a foreign state official. In fact, international criminal tribunals do not seem to have taken a position that exceptions to immunity exist in national courts, other than for the purpose of cooperation with the court or tribunal itself. 176 Indeed, such tribunals seem to recognize the difference between the two, sometimes noting that "national authorities might use prosecutions to unduly impede or limit a foreign state's ability to engage in international action," whereas such a risk "does not arise with international courts and tribunals, which are 'totally independent of states and subject to strict rules of impartiality.'" 177 Eighth, the report provides a detailed but ultimately questionable assessment of what is happening in the case law at the national level, 178 at least if the conclusion is that a "majority trend is to accept the existence of certain limitations and exceptions to [immunity ratione materiae]." 179 One problem, as previously noted, is that there is no demonstration of a "trend" from one point in time to another. A second problem is that the analysis tends to obscure the number of cases at issue. The report appears to identify just eleven cases over the past fifty years where a national court denied immunity ratione materiae to a foreign state official in a criminal case involving the alleged commission of an international crime. 180 Of those eleven cases, nine were in Europe, one in Israel, and one in Chile. Such evidence is neither "widespread" nor "representative," if the objective is to identify existing customary international law. 181 Similarly, the report mentions just three cases where a national court purportedly denied immunity ratione materiae to a foreign state official in a criminal case involving alleged corruption. 182 Of those cases, two were in Europe and one in Chile. Given that a comparable number of national court cases deny immunity ratione materiae to a foreign state official in a criminal case relating to terrorism or sabotage-three in total 183 -then, on this methodology, the crime of terrorism would seem to warrant its own exception in draft Article 7. A third problem is that several cases cited in support of an exception for immunity ratione materiae actually involved no prosecution of a state official, such Germany's In re Hussein case, 184 or were set aside by a higher court, such as the Netherlands' Bouterse case. 185 A final problem is the assertion that only a "small number of cases" have granted immunity ratione materiae for alleged serious international crimes, when many such cases seem to exist, especially if one looks at both criminal and civil cases. 186 In any event, what may get lost in the discussion is the report's own recognition that case law on immunity ratione materiae is "less uniform" than case law on immunity ratione personae, 187 meaning that some cases involving immunity ratione materiae uphold immunity, while other cases do not. Indeed, the report itself points out that "there are very few national court decisions in which immunity was withheld in connection with the commission of any of the established international crimes." 188 Further, when the cases are broken down into the different categories of crimes-cases withholding immunity ratione materiae for genocide, cases withholding such immunity for crimes against humanity, and so on-the numbers look even more sparse.
Finally, though perhaps an insurmountable problem, a thorough methodology would not look solely at cases that have worked their way into the national court system but would also examine whether and why national prosecutors have not pursued prosecutions in the first place. Situations where such prosecutors do not pursue a criminal case due to a belief of immunity, which may occur with considerable frequency, simply do not turn up by analyzing the case law.
The debate at the sixty-ninth session may ultimately lead to the adoption by the Commission of a draft article for this topic on limitations and exceptions; if so, such a draft article likely will reflect an effort at progressive development of the law. The special rapporteur has indicated a desire to submit a sixth report at that session on procedural aspects of immunity of state officials from foreign criminal jurisdiction, 189 which may assist in addressing concerns about opening the door to politically motivated investigations and prosecutions of foreign state officials.
Provisional Application of Treaties
The Commission considered the fourth report on the provisional application of treaties by the special rapporteur, Juan Manuel Gómez-Robledo (Mexico), which proposed one further draft guideline for this topic, draft Guideline 10, on the relationship of internal law to the provisional application of a treaty. 190 After debate in the plenary, the proposed guideline was sent to the drafting committee, 191 which already had several guidelines before it from the prior session that
had not yet been provisionally adopted.
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At present, none of the draft guidelines (with commentary) has been adopted by the Commission. The first three draft guidelines were provisionally adopted in the drafting committee in the sixty-seventh session. 193 An additional five draft guidelines-draft Guidelines 4, 6, 7, 8, and 9-were provisionally adopted in the drafting committee during the sixty-eighth session and state as follows:
Draft guideline 4 Form
In addition to the case where the treaty so provides, the provisional application of a treaty or part of a treaty may be agreed through:
(a) a separate agreement; or (b) any other means or arrangements, including a resolution adopted by an international organization or at an intergovernmental conference. The provisional application of a treaty or a part of a treaty, pending its entry into force between the States or international organizations concerned, takes effect on such date, and in accordance with such conditions and procedures, as the treaty provides or as are otherwise agreed.
Draft guideline 7 Legal effects of provisional application
The provisional application of a treaty or a part of a treaty produces the same legal effects as if the treaty were in force between the States or international organizations concerned, unless the treaty provides otherwise or it is otherwise agreed.
Draft guideline 8 Responsibility for breach
The breach of an obligation arising under a treaty or a part of a treaty that is provisionally applied entails international responsibility in accordance with the applicable rules of international law.
Draft guideline 9 Termination upon notification of intention not to become a party
Unless the treaty otherwise provides or it is otherwise agreed, the provisional application of a treaty or a part of a treaty with respect to a State or international organization shall be terminated if that State or international organization notifies the other States or international organizations between which the treaty or a part of a treaty is being applied provisionally of its intention not to become a party to the treaty. 194 In addition, as proposed by the special rapporteur, draft Guideline 10 on "Internal law and the observation of provisional application of all or part of a treaty," states:
A State that has consented to undertake obligations by means of the provisional application of all or part of a treaty may not invoke the provisions of its internal law as justification for non-compliance with such obligations. This rule is without prejudice to article 46 of the 1969 Vienna Convention. 195 This draft guideline has not yet been provisionally adopted by the drafting committee but will be addressed (along with draft Guideline 5, which relates to termination of the obligation to apply a treaty provisionally) at the next session.
When addressing draft Guideline 10, three different scenarios should be considered concerning the relationship of internal law to an agreement to apply a treaty provisionally. The first scenario relates to an agreement on provisional application that itself makes reference to internal law; in such a situation, internal law is relevant for understanding the scope of the agreement on provisional application. Such an agreement may be seen in Article 45(1) of the Energy Charter Treaty, 196 which was at issue with respect to the tribunal's jurisdiction in the Yukos arbitration, 197 and more recently in related national proceedings. 198 This scenario has no connection to the issue of whether a state can plead its internal law so as to escape from an international obligation; rather, it concerns the nature of the international obligation itself.
The second scenario relates an agreement on provisional application that is silent with respect to internal law, but a state seeks to argue that its consent to the agreement was invalid because of a provision of its internal law regarding competence to conclude international agreements. This scenario is analogous to the use of internal law under VCLT Article 46 to declare invalid a treaty that is in force. 199 Of course, the ability of a state to escape from an agreement to apply a treaty provisionally by mere notification to the other parties, as permitted under VCLT Article 25(2), 200 usually makes it unnecessary for the state to invoke internal law for this purpose. The issue may be relevant, however, if the objective is to establish that the agreement was void ab initio, in which case no breach of the agreement could have occurred for which reparation is due. 201 The third scenario relates to an agreement on provisional application that is silent with respect to internal law, but a state seeks to invoke its internal law as justification for its failure to perform its international obligations. This scenario is analogous to the use of internal law to justify nonperformance of a treaty that is in force; in that situation, VCLT Article 27 provides that a "party [to a treaty] may not invoke the provisions of its internal law as justification for its failure to perform a treaty." 202 Here again, even though mere notification to the other parties allows the state to escape from an agreement to apply the treaty provisionally, the issue may be relevant if the objective of the state is to establish that no breach based on nonperformance under the treaty has occurred for which reparation is due.
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